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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 8610. 


AMERICAN NATIONAL BANK AND TRUST COM¬ 
PANY OF CHICAGO, Conservator of the Estate of 
George Thornton Thompson, Incompetent, Appellant 

vs. 

UNITED STATES OF AMERICA, Appellee 


ON APPEAL FROM THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLANT. 

Jurisdictional Statement. 

This is an appeal from a final order (R. 26-27 ) (1> and 
judgment sustaining motion of the United States, defend¬ 
ant below, for Summary Judgment (R. 7) with which was 
filed affidavit of counsel for defendant (R. 8-9), to Com¬ 
plaint (R. 1-2), in an action instituted under the provi¬ 
sions of Section 19, World War Veterans’ Act, 1924, as 
amended July 3,1930, Title 38, U. S. C. A. Par. 445, seeking 
recovery on behalf of the mentally incompetent insured, 
George Thornton Thompson, under a contract of war risk 
term insurance. Jurisdiction is invoked under Section 226 
of the District of Columbia Code as amended to June 7, 
1924. 


(1) Record pages herein refer to the printed pages of Appellant’s Appendix. 
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Statement of Case. 

The sole question here involved is whether the court 
below was justified under Rule 56 of the Rules of Civil Pro¬ 
cedure in sustaining appellee’s motion for summary judg¬ 
ment (R. 7-8). 

The complaint avers (R. 1-2) the insured became totally 
and permanently disabled on January 1,1919 while his war 
risk term insurance contract was in force, that he had been 
incompetent and insane since December 29, 1923, that claim 
was filed for insurance benefits by his conservator on June 
3,1931, which was denied on November 13, 1935, thus creat¬ 
ing a disagreement as contemplated by Section 19, World 
War Veterans’ Act, 1924, as amended; that suit was filed 
in the District Court of the United States for the Northern 
District of Illinois on November 30, 1935, which suit failed 
for reasons not affecting the merits on January 31, 1940. 

The motion for summary judgment avers the pleadings 
and affidavit filed with said motion (R. 7-8) show there is 
no genuine issue as to any material fact, the court is with¬ 
out jurisdiction and defendant is entitled to judgment as a 
matter of law. The affidavit filed with the motion for sum¬ 
mary judgment avers (R. 8-9) that suit was filed in the 
United States District Court for the Northern District of 
Illinois by this plaintiff seeking recovery of benefits under 
a $10,000. war risk term insurance contract, which suit, 
after certain proceedings not here material was dismissed 
for want of prosecution by that court on January 31, 1940. 

Counter affidavit cf the attorney who represented this 
appellant in the Illinois proceeding states that in that 
proceeding the case was not called for trial, defendant 
made no motion to dismiss the proceedings, but plaintiff, in 
an informal manner had asked that the suit be dismissed 
in advance of trial, in order that a new action might be 
filed: that defendant’s attorney in Illinois objected to hav¬ 
ing the Order provide, “for reasons not affecting the 
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merits ” and the Court there finally said that he would 
dispose of it on his own motion, and then dictated the 
Order on which it was dismissed, stating to counsel for 
plaintiff and defendant that if there was any question as 
to whether or not the case had been considered on its 
merits, that he, the Court, would give a Certificate that 
the case was not called for trial; that no proceedings were 
had as affecting the merits, and that it was not, in any 
event, considered upon the merits; and before this ques¬ 
tion was raised in the court below, the judge who presided 
in the Illinois proceeding died, so that it was impossible 
to procure an Order of Court certifying that the case was 
not considered on the merits, but affiant stated without 
equivocation that the case was not considered upon the 
merits. This counter affidavit was not questioned in the 
court below by appellee. 

The court below sustained (R. 26-27) appellee’s motion 
for summary judgment, holding the court was without 
jurisdiction to entertain this action. 

Statutes and Court Rules Involved. 

Section 19, World War Veterans’ Act, as amended July 
3,1930 (38 U. S. C. A. Sec. 445) provides: 

“* * * If suit is seasonably begun and fails for de¬ 
fect in process, or for other reasons not affecti/ng the 
merits , a new action, if one lies, may be brought with¬ 
in a year though the period of limitations has elapsed. 

* * • >» 

“* * • Infants, insane persons, or persons under 
other legal disability, or persons rated as incompetent 
or insane by the Veterans’ Administration shall have 
three years in which to bring suit after the removal of 
their disabilities. * * *” (Italics supplied.) 

The Act of June 19, 1934 (48 Stat. 1064), authorizing 
the Rules of Civil Procedure provides: “Said rules shall 
neither‘abridge, enlarge, nor modify the substantive rights 

j 

of any litigant.” 
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Rule 56(b), (Rules of Civil Procedure), provides: 

“A party against whom a claim, counterclaim, or 
cross-claim is asserted or a declaratory judgment is 
sought may, at any time, move with or without sup¬ 
porting affidavits for a summary judgment in his favor 
as to all or any part thereof.” 

Rule 41, (Rules of Civil Procedure), Dismissal of Ac¬ 


tions. 



“(a) Voluntary Dismissal; effect thereof. 

(1) By Plaintiff; by stipulation . 

Subject to the provisions of Rule 23(c) and of any 
statute of the United States, an action may be dis- 
missed by the plaintiff ^without order of court (i) by 
ruing a notice oi dismissal at any time before service 
of the answer or (ii) by filing a stipulation of dismissal 
signed by all the parties who have appeared generally 
in the action. Unless otherwise stated in the notice 
of dismissal or stipulation, the dismissal is without 
prejudice, except that a notice of dismissal operates 
as an adjudication upon the merits when filed by a 
plaintiff who has once dismissed in any court of the 
United States or of any state an action based on or in¬ 
cluding the same claims. 

(2) By order of Court. Except as provided in para- 
graph (1) of this subdivision ol inis rule, an action 
shall not be dismissed at the plaintiff’s instance save 


e courr deems yiupei.—ira counterclaim 
as oeen crWHhffllll'll prior to the service 

upon him of the plaintiff’s motion to dismiss, the ac¬ 
tion shall not be dismissed against the defendant’s 
objection unless the counterclaim can remain pending 
for independent adjudication by the court. Unless 
other arise sne.ci&ed in the order, a dismissal under this 


NVOLUNTARY DISMISSAL: HiFFECT THEREOF. For 

failure of the plaintiff to prosecute or to comply with 
these rules or any order of court, a defendant, may 
move for d ismissal of an action or of"hllV ^mTh^hlliyr 
mm. Alter the plaintiff has completed the presenta¬ 
tion of his evidence, without waiving 

his right to offer evidence in the event the motion is 
not granted, mav moy p fa* « rtlgmiccai ^ the ground 
that upon the raets and the law the plaintiff has shown 
no right to relief. Unless the court in its order for 
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dismissal otherwise specifies, a dismissal under th is 
subdivision and any dismissal not provided lor ill Liu s ’ 
ttP, bTlUd' 11 IfiiT'S" dismissal lor lack of jurisdiction or 
TGPTTffhproper venue, operates as an adjudication upon 
the merits.’’ (Italics supplied.) 

Rule 86. ‘‘These rules * * * govern all proceedings in 
actions brought after they take effect and also all 
further proceedings in actions then pending, except 
to the extent that in the opinion of the court their 
application in a particular action pending when the 
rules take effect would not be feasible or would work 
injustice, in which event the former procedure ap¬ 
plies.” 

Statement of Points. 

1. The insured was an insane person, and as such had 
3 years in which to bring suit after the removal of his dis¬ 
ability. Hence, the court below had jurisdiction. 

2. The previous suit failed for a reason “not affecting 
the merits” of insured’s claim, and as this suit was timely 
filed, the court erred in denying jurisdiction. 

3. The dismissal of the previous suit was accomplished 
under Rule 41(a) of the Rules of Civil Procedure, conse¬ 
quently was “without prejudice”, and the court therefore 
had jurisdiction. 

4. If the foregoing points are held inapplicable, then 
this court, applying Rule 86 of the Rules of Civil Proce¬ 
dure, should hold that the new Rules of Civil Procedure 
are inapplicable to the previous case, as their application 
would work a material injustice and would not be feasible. 

Summary of Argument. 

I. 

The court below had jurisdiction under Section 19, World 
War Veterans’ Act, 1924 as amended July 3,1930 (38 U. S. 
C. A. Sec. 445 because: 
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(a) this insane man had up to three years in which to 
bring suit after the removal of his disability; and 

(b) the previous suit was terminated “for reasons not 
affecting the merits” of his claim, and this action was timely 
filed. 


II. 

The court below had jurisdiction because the previous 
suit was dismissed pursuant to Kule 41(a) of the Rules of 
Civil Procedure, and there being no specification in the 
order of dismissal that such dismissal was with prejudice, 
the dismissal was without prejudice. 

ARGUMENT. 

I. 

The court below had jurisdiction under Section 19, World 
War Veterans’ Act, 1924, as amended July 3, 1930 (38 
U. S. C. A. Sec. 445), because 

(A) This insane man had up to three years in which to 
bring suit after the removal of his disability. 

The motion for Summary judgment admits, as alleged in 
the complaint (R. 2) that the insured was incompetent and 
insane, and had been since December 29, 1923. This suit 
was brought by his duly appointed, qualified and acting 
Conservator (R. 1). 

Section 19, World War Veterans’ Act, 1924, as amended 
July 3,1930 (38 U. S. C. A. Sec. 445) providing: 

“* * # Insane persons * * * shall have three years in 
which to bring suit after the removal of their dis¬ 
abilities * * *” 

is controlling here, and hence protects this insured, making 
inapplicable the general law which would apply were he a 
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person sui juris. This statute, enacted over 8 years before 
the Rules of Civil Procedure became applicable, grants to 
this insured a “substantive right,” which is protected from 
the application of the new Rules of Civil Procedure by the 
Act of June 19, 1934 (48 Stat. 1064) which authorized the 
promulgation of said rules. The action of the court below, 
in dismissing this suit for want of jurisdiction deprived 
him of this substantive right, and was in error. 

There is no time limitation upon suits being filed by or 
on behalf of an insane person, so long as he continues to be 
insane, as was this insured. This action of the court be¬ 
low denies to this insane world war veteran the benefit con¬ 
ferred by the above quoted statute, and takes away from this 
helpless, disabled veteran the rights granted him by this 
statute. This right was clearly a substantive right, exist¬ 
ing 8 years before Congress passed the Act permitting the 
promulgation of the new Rules of Civil Procedure, which 
act specifically forbid these rules either abridging or modi¬ 
fying “the substantive rights of any litigant”. 

B. The previous suit was terminated ‘‘ for reasons not 
affecting the merits” of this claim, and this action was 
timely filed. 

This claim was filed June 3, 1931 (R. 2), denied No¬ 
vember 13,1935, and suit was filed in Illinois November 30, 
1935. There can be no dispute but that the Illinois action 
was timely filed, or “seasonably begun” as contemplated by 
Section 19, World War Veterans’ Act, 1924 as amended. 

Under the plain wording of the statute, therefore, if this 
suit begun in Illinois failed for any “reason not affecting 
the merits” of the claim, a new action may be brought within 
a year thereafter. The suit in Illinois terminated January 
31, 1940 (R. 2), and this suit was filed January 27, 1942 
(R. 1). Hence, it was timely filed under the following 
statute: 
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“If suit is seasonably begun and fails for defect in 
process, or for other reasons not affecting the merits, 
a new action, if one lies, may be brought within a year, 
though the period of limitations has elapsed.” 

(Section 19, World War Veterans’ Act 1924 as 
amended July 3,1930 (38 U. S. C. A. Sec. 445).) 

Furthermore, there is nothing in this record to show that 
this case was dismissed upon a final hearing on the merits, 
and Mr. Cross’s affidavit (R. 19) show’s without equivoca¬ 
tion that the case w r as not considered upon the merits. This 
tact is not disputed, as no counter affidavit w’as filed. 

n. 

The court below had jurisdiction because the previous 
suit was dismissed pursuant to Rule 41 (a) of the Rules of 
Civil Procedure, and there being no specification in the 
order of dismissal that such dismissal was with prejudice, 
the dismissal was without prejudice. 

The suit in Illinois was dismissed by Order of the Court, 
pursuant to the provisions of Rule 41(a) of the Rules of 
Civil Procedure. This rule provides: “Unless otherwise 
specified in the order, a dismissal under this paragraph is 
without prejudice.” There was nothing specified in the or¬ 
der of dismissal of the Illinois case as to the dismissal be¬ 
ing with prejudice, so clearly it w r as without prejudice. No 
statutory construction of this plain language of the rule is 
deemed necessary. 

Unfortunately, the judge w’ho tried this case died before 
this (R. 19) question w r as raised in the court below’, and it 
was therefore impossible to obtain a modification of the 
order of dismissal entered in the Illinois suit as suggested 
by the Commissioner of Veterans’ cases in his report to the 
Court below’ (R. 26). However, it is shown by the affidavit 
of Stephen A. Cross, who wras counsel for plaintiff in the 
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Illinois suit, that at his instance the court dismissed (R. 
19) this suit by order setting forth the terms the court 
thought proper; and that no motion to dismiss was made 
by defendant. 

Appellee urged, in the court below, that this dismissal was 
under Rule 41(b), which rule provides that unless otherwise 
specified in the order of dismissal, the dismissal operates as 
an adjudication upon the merits. While appellant feels 
that this dismissal was under Rule 41(a) for the reasons 
stated, yet if this is held to be a dismissal under Rule 41(b), 
then as this suit was filed in Illinois November 30, 1935, 
(R. 2) it was pending when the new Rules of Civil Pro¬ 
cedure took effect, and the application of this Rule 41(b) 
would clearly work an injustice and would not be feasible, 
and invoking the provisions of Rule 86 of the Rules of Civil 
Procedure, said Rule should not be applied to the dismissal 
of this insane man’s case. 

Conclusion. 

For the reasons stated, it is respectfully submitted that 
the Trial Court erred in holding it was without jurisdiction 
to entertain this action, in sustaining the Motion for Sum¬ 
mary Judgment, and in dismissing the Complaint; and the 
action of the lower court should be reversed. 

Respectfully submitted, 

WARREN E. MILLER, 

#1343 H St. N. W., Washington, D. C., 
Attorney for Appellcmt. 
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APPENDIX. 
Case No. 8610. 


1 Complaint on War Risk Insurance Contract 

(Filed Jan. 27, 1941.) 

IN THE 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia. 


American National Bank and Trust Com¬ 
pany of Chicago, Conservator of the 
Estate of George Thornton Thompson, 
Incompentent, 33 N. LaSalle St., Chi¬ 
cago, Illinois, 

Plaintiff , 


v. 


United States of America, 


Defendant. 


Civil Action 
. No. 9908 


1. This suit is instituted under the provisions of Section 
19, World War Veterans’ Act, 1924, as amended July 3, 
1930, Title 38, U. S. C. A., Par. 445. 

2. That plaintiff is the duly appointed, qualified and 
acting Conservator of the estate of George Thornton 
Thompson, incompetent. 

3. That George Thornton Thompson, hereinafter re¬ 
ferred to as the insured, while in the military service of the 
United States during the late World War applied for and 
was granted a contract of War Risk Term Insurance in the 
amount of $10,000, said contract providing that in the event 
of his death while same was in full force and effect, defend¬ 
ant would pay to the person named as beneficiary thereof 
monthly installments of $57.50 each, until 240 monthly in¬ 
stallments in all are paid; and said contract provided that 
in the event the insured became totally and permanently 
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disabled while said contract was in full force and effect de¬ 
fendant would pay $57.50 per month as total permanent dis¬ 
ability benefits thereunder so long as the insured should re¬ 
main totally and permanently disabled. 

2 4. The insured became and was totally and per¬ 

manently disabled on January 1, 1919, while the in- 
surance was in force. 

5. The insured was incompetent and insane since De¬ 
cember 29,1923. 

6. Claim was filed for insurance benefits by the Straus 
National Bank and Trust Company, then conservator of 
the estate of the insured on, to wit: June 3, 1931, which 
claim was finally denied on, to wit: November 13,1935, thus 
creating a disagreement as contemplated by Section 19, 
World War Veterans’ Act, 1924, as amended. 

7. Suit was filed in the District Court of the United 
States for the Northern District of Illinois, Eastern Divi¬ 
sion, on said contract by the plaintiff on November 30,1935, 
which suit failed for reasons not affecting the merits on 
January 31, 1940. 

WHEREFORE, plaintiff demands: 

(1) Judgment against the defendant for monthly in¬ 
stallments of $57.50 each commencing January 1, 1919 and 
continuing until date judgment is rendered herein. 

(2) And asks that of the sum for which judgment is 
given ten per centum thereof shall be deducted therefrom 
and paid by defendant to plaintiff’s attorney as attorney’s 
fees herein and that upon all monthly payments accrued 
on and after the date of judgment entered herein there shall 
be deducted from and paid to said attorney a further al¬ 
lowance of ten per centum as attorney’s fees. 

AMERICAN NATIONAL BANK AND TRUST 
COMPANY OF CHICAGO, 

/s/ By L. W. Fischer, 

Conservator of the estate of George Thornton 
Thompson, an incompetent. 




Warren E. Miller, 
1343 H Street, N. W., 
Attorney for Plaintiff. 


3 


3 


State of Illinois, 
County of Cook. 



I, L. W. FISCHER of the American National Bank and 
Trust Company of Chicago, Conservator of the Estate of 
George Thornton Thompson, Chicago, Illinois, do solemn¬ 
ly swear that I have read the foregoing complaint by me 
subscribed and know the contents thereof; that the matters 
therein stated of my personal knowledge are true and that 
matters stated upon information and belief, I believe to be 
true. 

/s/ L. W. FISCHER. 

Subscribed and sworn to before 
me this 25 day of January, 1941. 

/s/ Lucille LeMaire, 

Notary Public. 

To: 

Edward M. Curran, 

27. 8. Attorney. 

Demand is hereby made for jury trial. 

/s/ WARREN E. MILLER, 
1343 H. St., N. W., 
Washington, D. C., 
Attorney for Plaintiff. 


4 Answer. 

(Filed May 27th, 1941.) 

Comes now the defendant, United States of America, by 
the United States Attorney in and for the District of Co¬ 
lumbia, and for answer to the complaint filed herein says: 
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I. 

Defendant admits the allegations in paragraph numbered 
1 of plaintiff’s complaint. 

II. 

Defendant denies the allegations contained in paragraph 
numbered 2 of the complaint for the reason that it is with¬ 
out knowledge or information sufficient upon which to form 
a belief as to the truth thereof. 

III. 

Answering paragraph numbered 3, defendant admits that 
while in the military service of the United States George 
Thornton Thompson made application for and was granted 
war risk yearly renewable term insurance in the sum of 
$10,000, upon which premiums were paid to and including 
December 1918, but specifically alleges that no premiums 
were paid thereafter. 

5 IV. 

Defendant denies the allegations contained in 
paragraph numbered 4 of the complaint. 

V. 

Defendant denies the allegations contained in paragraph 
numbered 5 of the complaint. 

VI. 


Answering paragraph numbered 6 of the complaint it is 
admitted that a claim for insurance benefits was filed with 
the Veterans’ Administration on June 3, 1931, and finally 
denied by the Board of Veterans’ Appeals on November 13, 
1935. 

VII. 


Answering paragraph numbered 7 of the complaint de¬ 
fendant denies the allegations thereof and for further an- 
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swer thereto admits and alleges that on November 30,1935, 
the American National Bank and Trust Company of Chi¬ 
cago, conservator of the estate of George T. Thompson, in¬ 
competent, hied suit against this defendant on said claim 
in the United States District Court for the Northern Dis¬ 
trict of Illinois, Eastern Division, under Civil Action No. 
44981, which suit was tried upon its merits and resulted 
in a judgment for the defendant on May 18, 1938, from 
which judgment plaintiff took an appeal to the Circuit 
Court of Appeals for the 7th Circuit; that on June 13,1939, 
the Circuit Court of Appeals reversed the judgment of the 
District Court and the cause was remanded to the lower 
court for a new trial; that, thereafter, on January 31,1940, 
said suit was, by order of the District Court of the United 
States for the Northern District of Illinois, Eastern Divi¬ 
sion, dismissed for want of prosecution. A certified copy of 
said order of dismissal is hereto attached as Exhibit “A,” 
and made a part hereof as fully and to the same extent as 
though herein set out verbatim. 

6 VIII. 

All allegations contained in the complaint not here¬ 
inabove specifically admitted are denied. 

SECOND DEFENSE. 

For further answer herein defendant adopts and incor¬ 
porates herein, as fully as if restated, the allegations con¬ 
tained hereinabove in paragraph VII of its answer to the 
complaint and says that the order of dismissal entered on 
January 31, 1940, in suit No. 44981, by the District Court 
of the United States for the Northern District of Illinois, 
Eastern Division, operated as an adjudication upon the 
merits, and the present suit being upon the same cause of 
action the aforesaid judgment is res judicata as to the cause 
of action which plaintiff presents herein. 
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WHEREFORE defendant prays that plaintiff take noth¬ 
ing of and from the defendant, and that defendant recover 
its costs herein. 

A jury is demanded in this action. 

EDWARD M. CURRAN, 
United States Attorney. 


I certify a copy of the foregoing answer has this 27 day 
of May, 1941, been forwarded to Mr. Warren E. Miller, 
1343 H Street, N. W., Washington, D. C. 

J. B. COSTELLO, 

Attorney for the Department of 
Justice. 
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IN THE DISTRICT COURT OF THE UNITED 

STATES. 

for the. Northern District of Illinois 
Eastern Division. 


January 31, 1940. 


Present: Hon. Charles E. W r oodward, 


Judge. 


American National Bank & Trust Co. of 
Chicago, Conservator of the Estate of 
George T. Thompson, Incompetent, 

vs. 

United States of America. 


No. 44981 
Filed 

May 27, 1941. 


This cause being called for trial and the Plaintiff failing 
to prosecute its suit in this behalf IT IS ORDERED by 
the Court that this suit be and hereby fc dismissecLfor wa nt 
of prosecution without costs therefore IT IS CONSID- 
KIKhib bvT tiie Court that the Defendant go hence without 
day and without its costs. 
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8 IN THE DISTRICT COURT OF THE UNITED 

STATES OF AMERICA 

for the Northern District of Illinois 
Eastern Division. 

I, HOYT KING, Clerk of the District Court of the United 
States of America for the Northern District of Illinois, do 
hereby certify the above and foregoing to be a true and cor¬ 
rect copy of an order made and entered in said Court on 
the 31st day of January, A. D., 1940, as fully as the same 
appears of record in my office. 

IN TESTIMONY WHEREOF, I have hereunto set my 
hand and affixed the seal of said Court at my office in Chi¬ 
cago, in said District, this 5th day of February, A. D., 1940. 


Northern Dist. Illinois 1855) 


/s/ HOYT KING, 
Clerk. 


9 Defendant’s Motion for Summary Judgment. 

To: 

Warren E. Miller, Esquire, 

Peoples Life Insurance Building, 

Fourteenth and H. Streets, N. W., 

Washington, D. C. 

Please take notice that, upon the complaint and answer 
filed herein and upon the attached affidavit of James B. 
Spell, Attorney, Department of Justice, the defendant 
moves this Court for an order giving summary judgment to 
the defendant, pursuant to Rule 56 of the Federal Rules of 
Civil Procedure, because the pleadings and the said affi¬ 
davit attached to this motion show that there is no genuine 
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issue as to any material fact, that the Court is without juris¬ 
diction and that the defendant is entitled to a judgment as 
a matter of law, and for such other and further relief as to 
the Court may seem just and proper. 

EDWARD M. CURRAN, 
United States Attorney , 
Attorney for Defendant. 

I certify that copies of the foregoing motion, attached 
affidavit, and defendant’s points and authorities in sup¬ 
port of the motion, were served by mail upon Mr. Warren 
E. Miller, 1343 H. Street, N. W., Washington, D. C., Attor¬ 
ney for Plaintiff, this 7th day of January 1943. 

JAMES B. SPELL, 

Attorney , Department of Justice. 


10 Affidavit. 

James B. Spell, after being first duly sworn, upon oath 
deposes and says that on November 30,1935, the American 
National Bank and Trust Company of Chicago, as conserva¬ 
tor of the estate of George T. Thompson, incompetent, filed 
suit against the United States of America in the United 
States District Court for the Northern District of Illinois, 
Eastern Division, under Law No. 44981, seeking recovery 
of benefits under a $10,000 contract of war risk yearly re¬ 
newable term insurance granted the insured, George Thorn¬ 
ton Thompson, who is the same person as George T. 
Thompson, while in the military service of the United 
States; that a certified copy of the complaint filed therein 
marked Defendant’s Exhibit “A” is attached hereto and 
made a part hereof; that the Defendant’s answer, which 
was responsive to the allegations of the complaint, was 
filed therein on May 17, 1938; that a certified copy of said 
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answer marked Defendant’s Exhibit “B” is attached here¬ 
to and made a part hereof; that said suit was tried upon 
its merits and resulted in a judgment in favor of the de¬ 
fendant on May 18, 1938, from which judgment the 
11 plaintiff took an appeal to the Circuit Court of Ap¬ 
peals for the 7th Circuit; that on June 17, 1939 the 
Circuit Court of Appeals reversed the judgment of the 
District Court and the cause was remanded to the lower 
court for a new trial; that a certified copy of the docket 
entries of the Clerk of the United States District Court for 
the Northern District of Illinois, Eastern Division, marked 
Defendant’s Exhibit “C” is attached hereto and made a 
part hereof; that on January 31, 1940 said suit was, by 
order of the District Court of the United States for the 
Northern District of Illinois, Eastern Division, dismissed 
for want of prosecution; that a certified copy of said order 
of dismissal marked Defendant’s Exhibit “D” is attached 
hereto and made a part hereof. 

JAMES B. SPELL, 

Attorney, Department of Justice. 

Subscribed and sworn to before 
me this 7th day of January 1943. 

Dorothy H. Monagan, 

Notary Public in and for the District of Columbia. 


28 Report of Commissioner Upon Defendant’s 
Motion for Summary Judgment. 

(Filed March 2, 1943.) 

The suit was filed January 27, 1941. 

The ground of recovery alleged in the complaint is that 
the insured (who had been incompetent and insane since 
December 29, 1923) became permanently and totally dis¬ 
abled on January 1, 1919, while his contract of war risk 
term insurance was in force. 
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After alleging that the plaintiff had a disagreement as 
to his claim with the Veterans Administration, the com¬ 
plaint states: 

7. Suit was filed in the District Court of the United 
States for the Northern District of Illinois, Eastern 
Division, on said contract by the plaintiff on Novem¬ 
ber 30,1935, which suit failed for reasons not affecting 
the merits on January 31, 1940. 

The defendant filed an answer, which averred that the 
suit in Illinois was instituted November 30, 1935; that said 
suit was tried upon its merits and resulted in a judg¬ 
ment for the defendant by said District Court; that 
29 said judgment was reversed by the Circuit Court of 
Appeals on June 13, 1939, and a new trial ordered; 
and that thereafter, on January 31,1940, said suit was dis¬ 
missed by the District Court for want of prosecution. 

The answer further averred that said order of dismissal 
operated as an adjudication upon the merits, and was res 
judicata as to the present action. 

Attached to defendant’s answer is a certified copy of 
said order of dismissal, which reads: 

This cause being called for trial and the Plaintiff 
failing to prosecute its suit in this behalf IT IS 
ORDERED by the Court that this suit be and hereby 
is dismissed for want of prosecution without costs 
therefore IT IS CONSIDERED by the Court that the 
Defendant go hence without day and without its costs. 

On January 7, 1943 defendant filed a motion for sum¬ 
mary judgment in the case at bar, under Rule 56 of the 
Federal Rules of Civil Procedure, together with an affidavit 
in support of said motion, which affidavit contains certified 
copies of the proceedings in the Illinois suit. 

Said motion alleges that said affidavit and the pleadings 
herein show that there is no genuine issue in this suit as to 
any material fact; that the court is without jurisdiction of 
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this case, and that defendant is entitled to judgment as a 
matter of law. 

COMMISSIONER’S OPINION. 

In my opinion defendant’s motion for summary judg¬ 
ment should be granted. 

Plaintiff asserts that the dismissal of the suit in Illinois 
for want of prosecution was for a reason not affecting the 
merits, within the meaning of the following provision of 
Section 19 of the World War Veterans Act, 1924, as amend¬ 
ed July 3, 1930 (38 U. S. C. Sec. 445), prescribing limita¬ 
tions on the bringing of this class of suits: 

If suit is seasonably begun and fails for defect in pro¬ 
cess, or for other reasons not affecting the merits, a 
new action, if one lies, may be brought within a year 
though the period of limitations has elapsed. 

30 Defendant, on the other hand, contends that since 
the order of the District Court in Illinois dismissing 
the former suit for want of prosecution did not state other¬ 
wise, said dismissal operated as an adjudication on the 
merits of the claim presented in that suit (and here reas¬ 
serted), under Rule 41(b) of the Federal Rules of Civil 
Procedure, which reads: 

Rule 41. Dismissal of Actions. 

* # • # * 

(b) INVOLUNTARY DISMISSAL: EFFECT 
THEREOF. 

For failure of the plaintiff to prosecute or to comply 
with these rules or any order of court, a defendant may 
move for dismissal of an action or of any claim against 
him. After the plaintiff has completed the presenta¬ 
tion of his evidence, the defendant, without waiving his 
right to offer evidence in the event the motion is not 
granted, may move for a dismissal on the ground that 
upon the facts and the law the plaintiff has shown no 
right to relief. Unless the court in its order for dis- 
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missal otherwise specifies, a dismissal under this sub¬ 
division and any dismissal not provided for in this 
rule, other than a dismissal for lack of jurisdiction or 
for improper venue, operates as an adjudication upon 
the merits. 

In reply, plaintiff contends that said Rule does not ap¬ 
ply to the proceedings in this case because plaintiff’s right 
to institute the present suit is a “substantive” one and 
protected by the Act of June 19, 1934 (48 Stat. 1064), au¬ 
thorizing the Supreme Court to prescribe said Rules, which 
Act contained the following provision: 

* # * Said rules shall neither abridge, enlarge, nor 
modify the substantive rights of any litigant. 

The Rules of Civil Procedure provide: 

Rule 1. Scope of Rules. These rules govern the 
procedure in the district courts of the United States 
in all suits of a civil nature whether cognizable as 
cases at law or in equity, with the exceptions stated in 
Rule 81. They shall be construed to secure the just, 
speedy, and inexpensive determination of every action. 

As suits in the District Courts under Section 19 of the 
World War Veterans Act are not among the exceptions 
stated in Rule 81, it follows that said Rules are applicable 
to such suits in so far as they “ neither abridge, enlarge, nor 
modify the substantive rights of any litigant.” 

It is quite evident that in promulgating Rule 41(b) the 
Supreme Court was of opinion that, generally speaking at 
least, no substantive right of a litigant was impaired by 
the provision in said Rule that the dismissal of a 
31 suit for want of prosecution should operate as an 
adjudication upon the merits, unless the District 
Court specified otherwise in its order of dismissal. 

However, while such may be the case so far as concerns 
the general run of civil actions, it cannot be said to be the 
case where, as in Section 19 of the World War Veterans 
Act, Congress has given a special class of persons (like the 
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veterans, to whom its relation has been described as 
“avuncular”), the privilege of bringing a new suit against 
the United States to enforce their contract rights, if the 
first suit were seasonably brought and failed for reasons 
not affecting the merits, even though the period of limita¬ 
tions had elapsed. 

The right thus granted claimants to bring a new suit on 
the insurance contract, under the circumstances stated, is 
clearly as much a substantive one as the right granted them 
to bring the original suit. 

If, therefore, the provision of Section 19 of the World 
War Veterans Act in question covers a case like the pres¬ 
ent, plaintiff had an undoubted right to bring the pending 
action. 

The ultimate question here, therefore, is whether the dis¬ 
missal of the Illinois suit for want of prosecution constitut¬ 
ed a failure thereof for a reason not affecting the merits, 
within the meaning of said provision. 

In my opinion this question should be answered in the 
negative. 

The manifest purpose of said provision—as illustrated 
by the specific instance given therein of a reason not affect¬ 
ing the merits, to wit, defect in process—is to enable a 
claimant under a contract of war risk insurance to obtain a 
decision by a District Court on the merits of his claim where 
his first suit, though seasonably brought, has failed for 
some defect or insufficiency which, although it did not go to 
the merits of the claim, nevertheless required the dismissal 
of the case. 

Undoubtedly said provision is to be liberally construed 
to accomplish that purpose. 

But it was not, I think, the purpose of said statute 
32 to enable a claimant under the insurance contract— 
whose original suit was not subject to dismissal on 
any technical or jurisdictional ground, and who had had 
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ample opportunity to obtain a decision on the merits of his 
case—to abandon or discontinue the prosecution of said 
suit without adequate cause, and then, upon its unqualified 
dismissal by the court for want of prosecution, to assert 
precisely the same claim in another suit, either in that or 
some other district, although a new suit on said claim was 
barred by limitations. 

Such a view would operate to put a premium on delin¬ 
quency and neglect on the part of plaintiff in the first suit 
for which there was apparently no excuse. 

The requirement that the first suit must have been “sea¬ 
sonably brought,” shows that Congress, in said statute, 
was not seeking to protect claimants who were negligent 
in asserting their claims under the insurance contract, but 
those who were diligent. 

In other words, a claimant who permits his case to be 
dismissed by the court because of his failure to prosecute 
it with reasonable diligence, or simply because he prefers 
to sue in another jurisdiction—although the Government 
may object to such procedure and the court will not sanc¬ 
tion it—does not come within the purpose of the provision 
in Section 19 of the World War Veterans Act here involved. 

The decision of the Circuit Court of Appeals for the 
Tenth Circuit, in the Dumas, Craig md Graham Cases, 103 
F. 2d 676, is in line with this construction of said provision. 

In those cases (which were disposed of in one opinion) 
it was held that a dismissal of a suit on a war risk insur¬ 
ance contract for failure to revive the action, after the 
death of the plaintiff, within the time prescribed by the 
new Rules, was for a reason not affecting the merits, and 
therefore within the provision of Section 19 of the World 
War Veterans Act here relied on. 

In disposing of the Graham case, the Circuit Court of 
Appeals said: 

Counsel for the United States contend that the plain¬ 
tiffs by failing seasonably to revive the original ac- 


tions manifest an intention to abandon them. Abandon¬ 
ment was not set up as a ground in any of the motions 
to dismiss and in none of the cases did the trial court 
expressly find abandonment. 

The fact that the plaintiffs relied on 28 U. S. C. A. 
33 Sec. 778 and prosecuted appeals from the orders of 
dismissal in two of the cases, and promptly commenc¬ 
ed the new actions when the right to revive under the 
federal statute was denied by this court, in our opinion 
refutes any intention to abandon. 

Richards v. Maryland Insurance Co., 8 Oranch. 84, 
is distinguishable. In that case there was a voluntary 
abandonment of the action in that the successor made 
no effort to revive it after the death of the original 
plaintiff. In the instant cases, the plaintiffs endeavor¬ 
ed to revive the actions, failing to act in time due to a 
mistake as to the applicable statute. In that case the 
second action was not within the letter of the statute. 
The instant cases are within the letter of the statute, 
having failed for “reasons not affecting the merits.” 

Kemp v. United States, 7 Cir., 77 F. 2d 213, is also 
distinguishable from the instant cases. There the 
plaintiff voluntarily dismissed the first action. Here 
the successors undertook to revive and the actions were 
dismissed over their objections. 

It will be noted that the Circuit Court of Appeals evi¬ 
dently thought that the abandonment of a case, or its vol¬ 
untary dismissal by the plaintiff, would not be within the 
purpose of the statutory provision here in question. 

In Derrm v. United States, 41 F. Supp. 530, decided Octo¬ 
ber 27,1941, the U. S. District Court for Oregon took a dif¬ 
ferent view of a case similar to the Dumas and other cases 
decided by the Tenth Circuit, said District Court holding 
that the unqualified dismissal of the first suit, upon the 
ground that it was not revived in time, operated as an ad- 
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judication upon the merits, under Rule 41(b), despite the 
fact that the Government had requested the court to direct 
that the new Rules should not apply, and the orally ex¬ 
pressed desire of the court that plaintiff should not be pre¬ 
vented from filing a new suit under the provision of Sec¬ 
tion 19 of the World War Veterans Act here in question. 

In the Derrin case the District Court said: 

Since the court did not grant the government’s mo¬ 
tion to remove the former case from the operation of 
the Rules of Civil Procedure, the proceedings were 
subject thereto by force of Rule 86. The question is 
whether the dismissal of the former action was a judg¬ 
ment ‘‘not affecting the merits.” Rule 41(b) provides 
as to the involuntary dismissal in part, “Unless the 
court in its order for dismissal otherwise specifies, a 
dismissal under this subdivision and any dismissal not 
provided for in this rule, other than a dismissal for 
lack of jurisdiction or for improper venue, operates 
as an adjudication upon the merits.” 

The court did not otherwise specify in its order for 
dismissal and, therefore, by force of the rule, the dis¬ 
missal operated as an adjudication upon the merits. 
The case of Dvmas vs. United States, 103 F. (2d) 676, 
and two other cases included in the same opinion are 
in a different situation. In none of these was the dis¬ 
missal covered by Rule 41(b). The judgment in the 
instant case was, then, a judgment on the merits. 

34 According to the certified copy of the docket en¬ 
tries in the first suit brought by the present plaintiff 
in Illinois, attached to defendant’s motion for summary 
judgment, the following proceedings occurred after the 
reversal of said case by the Circuit Court of Appeals: 
7-11-39 Filed Mandate U. S. C. C. A.—Judgment 
Dist. Court reversed, J. S. 5. 

1- 4-40 By agt. of counsel above cause set for trial 
Jan. 31st, 1940—10 A. M. Woodward, J. 



17 


1- 8-40 Mailed notice to Attvs. 

1- 31-40 Cause called for trial—dismd. for want of 

prosecution. No costs. (JS6) Woodward, J. 

2- 2-40 Mailed notice to Attys. 

2- 5-40 Iss. 2 cer. copies order of dismissal to U. S. 

Atty. 

Apparently neither party was in court when the case was 
called and dismissed; nor, apparently, was any effort sub¬ 
sequently made by the plaintiff to have the order of dis¬ 
missal worded otherwise, under Rule 41(b), or to have the 
Court direct that the new Rules should not apply. 

The word “fail,” as used in the statute, implies some de¬ 
fect or deficiency in the proceeding which causes it to be¬ 
come abortive before a decision on the merits can be reach¬ 
ed—such as lack of the jurisdictional disagreement with the 
Bureau, want of proper parties, defect in process, and the 
like; not the failure of the plaintiff to prosecute a perfect¬ 
ly sound suit of which the court has jurisdiction. 

Inability on the part of the plaintiff, when the case is 
called for trial, to produce a material witness or essential 
evidence, for reasons not due to his negligence, might also 
come within the statute. But the voluntary dismissal of 
the suit by the plaintiff for no such cause, or the involuntary 
dismissal by the court for want of prosecution, without a 
saving clause, does not, in my judgment, come within the 
statute. 

35 CONCLUSION. 

For the reasons stated above, I recommend that 
defendant’s motion for summary judgment be granted and 
this suit dismissed. 

Respectfully submitted, 


WILLIAM R. HARR, 
Commissioner of Veterans’ Cases . 
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cc Warren E. Miller, 

Attorney for Plaintiff. 

Edward M. Curran, 

United States Attorney, 
c/o Major Joseph H. San. 


36 Affidavit of Stephen A. Cross. 

(Filed Apr. 16, 1943.) 

State of Illinois, ) 

V r»« • 

County of Cook. * 

STEPHEN A. CROSS, being first duly sworn on oath, 
deposes and says that he was the Attorney of Record in the 
action filed in the District Court of the United States, for 
the Northern District of Illinois, and which was dismissed 
on, to-wit: January 31, 1940. 

Affiant says that he was present in Court and participat¬ 
ed in the discussion before the Judge, the Honorable Charles 
E. Woodward, who has since died, an d that the case was no t 
galled for trial; that the D efendant made, no- motion to dis¬ 
miss the proceedings, but th'at ihe Plaintiff, In^an juformal 
manner, had asked that the suit be dismissed in advance of 
trial, in order that a new actionjcnig ht be filed; t hat theJJe- 
fendanfs Attor ney objected to having the O prW prnvirlp ; 
“ for rea sons not affecting the merits , *’ and the Court finally 
said thaT Be would dispose of j^uHii^wi^notion, and 
therefore dictated the Order on wBRK^wa^aismissed. 

Affiant further says that the Court then stated to both 
Counsel for the Plaintiff and Defendant that if there was 
any question as to whether or not the case had been co n- 
sidered on its merits, that he, the Court, wou ld give a Cer¬ 
tificate that the case was not called for "trial; that no pro- 
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efore tills question was raised 
in the District Court for the District of Columbia, the Hon¬ 
orable Charles E. Woodward, the presiding Judge, died, 
so that it is impossible for him to procure an Order of Court 
certifying that the case was not considered on the merits. 

This affiant, however, states without equivocation, the 
case was not considered upon the merits. 

Further affiant sayeth not. 

/s/ STEPHEN A. CROSS. 

Subscribed and sworn to 
before me this 30 day 
of January, A. D. 1943. 

/s/ Edward J. Callahan, 

Notary Public. 

Service of a copy of the foregoing affidavit, acknowledged 
this 16th day of April, 1943. 


EDWARD M. CURRAN, 
United States Attorney. 


37 Supplemental Report of Commissioner Upon 
Defendant’s Motion for Summary Judgment. 

(Filed April 26, 1943.) 

At the hearing by Judge Letts on April 16, 1943 of de¬ 
fendant’s motion for summary judgment (theretofore fav¬ 
orably reported upon by your Commissioner), counsel for 
plaintiff raised an additional ground for overruling said 
motion, based upon the incompetency of the insured vet¬ 
eran, of whose estate the plaintiff Bank is conservator, and 
Judge Letts stated that he would like to have the benefit 
of the Commissioner’s opinion on that point. 
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Since then plaintiff has filed points and authorities in 
which the question of incompetency is discussed. 

In said points and authorities plaintiff contends that the 
dismissal of the suit in Illinois was under Rule 41(a) and 
not Rule 41(b) of the Federal Rules of Civil Procedure, and 
hence the dismissal of said suit was without prejudice to the 
bringing of the present action. 

I. 

38 As to what Bearing the Incompetency of the Insured 
Veteran has upon This Litigation. 

In its points and authorities plaintiff states: 

This suit was instituted by the Conservator of the 
Estate of the Mentally Incompetent. The complaint 
alleges in Paragraph 5 that the insured has been incom¬ 
petent and insane since December 29, 1923. 

Section 19, it is respectfully submitted, being a 
remedial statute, should be liberally construed. 

Section 19 of the World War Veterans’ Act of June 
7, A. D., 1924, and amendatory acts, provides: 

“ * • * Infants, insane persons, or persons under 
other legal disability, or persons rated as incompe¬ 
tent or insane by the Veterans’ Administration shall 
have three years in which to bring suit after the re¬ 
moval of their disabilities. * * *” 

It is urged that by virtue of the above quoted provi¬ 
sion of law the status of this insured differs from that 
of a sane individual and as suit could be brought on 
his behalf up until three years after the removal of his 
disability, that even conceding for the purpose of 
argument (which plaintiff does not admit) that this 
case would be barred if person sui juris were bringing 
suit, yet in this particular case this insured being an 
insane person, makes inapplicable the general law 
which would be otherwise applied here. 
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In my opinion the fact that the plaintiff Bank is bringing 
this suit as conservator of the estate of an incompetent 
veteran, does not remove this litigation from the applica¬ 
tion of Rule 41(b) of the Federal Rules of Civil Procedure. 

As pointed out in my original report, actions on con¬ 
tracts of war risk insurance granted by the United States 
are subject to the Federal Rules of Civil Procedure unless 
said Rules impair a substantive right of the insured, or of 
others claiming under the insurance contract; hence the 
present action would not lie unless it came within the pro¬ 
vision of Section 19 of the World War Veterans Act, 1924, 
as amended, authorizing the bringing of a new suit within 
a year where the original suit was reasonably filed and 
“failed’’ for a cause not affecting the merits, which I con¬ 
cluded was not the case here. 

39 The provision in Section 19 of the World War 
Veterans Act as to infants, insane persons and other 
incompetents does not, I think, alter this situation, since 
said provision merely gives such persons three years in 
which to bring suit after the removal of their incompetency. 

It is true that in view of said provision there is no time 
limitation upon suits brought by or on behalf of an infant 
or other incompetent, so long as his disability continues. 
But that does not mean that the guardian of an infant or 
the conservator of an incompetent veteran’s estate may 
bring as many actions on the insurance contract as he may 
please, or that the person authorized to represent such an 
incompetent, or to conserve his estate, has any greater 
rights in the prosecution of an action on the insurance con¬ 
tract in the incompetent’s behalf than a competent veteran, 
or a competent beneficiary of the insurance contract, would 
have. 

The original action brought by the plaintiff Bank in 
Illinois, as conservator of the estate of the insured incom¬ 
petent, w'as authorized by the long established jurisdiction 




of a court of equity to entertain suits for the protection of 
the rights of infants or other incompetent persons during 
their minority or incompetency, when instituted in their 
behalf by competent persons, such as next friend, guardian 
or committee, or as conservator of the insured’s estate. 

But such suits, when so brought, are subject to the same 
rules of procedure as suits brought by competent persons 
in their own behalf, the only difference being that, since the 
property rights of an infant or other incompetent are in¬ 
volved, the courts feel it their duty to scrutinize such pro¬ 
ceedings more rigidly, so that the rights of the infant or 
other incompetent involved may be adequately protected. 

There is therefore, as I view it, nothing in the legislation 
of Congress with respect to suits on contracts of war risk 
and other Government life insurance which takes such suits 
out of the operation of the Federal Rules of Civil Pro¬ 
cedure, except the provision in Section 19 of the World War 
Veterans Act as to the bringing of a new suit on the 
40 insurance contract where the first suit was season¬ 
ably filed but failed for defect in process or other 
reason not affecting the merits. 

If I am right, therefore, in my view that the unqualified 
dismissal by the District Court in Illinois of plaintiff’s 
original suit on the insurance contract for want of prose¬ 
cution does not come within the scope of said provision of 
Section 19 of the World War Veterans Act, this court is 
without jurisdiction of the present action, notwithstanding 
the estate of an incompetent veteran is involved. 

n. 

Whether the Dismissal of the Illinois Action was 
Under Federal Rule 41(a) or 41(h). 

In its points and authorities plaintiff’s attorney states: 
Further, it is plaintiff’s contention that as no mo¬ 
tion to dismiss was made by defendant, dismissal here 



by the court [in Illinois] was under Rule 41(a) instead 
of under Rule 41(b) of the Rules of Civil Procedure 
and there is attached a copy of affidavit which was filed 
in Court before argument, which was not previously 
considered by the Commissioner. 

The affidavit referred to in the above statement was 
executed on January 30, 1943, by Stephen A. Cross, the 
attorney of record for the plaintiff Bank in the Illinois suit. 
Said affidavit states: 

Affiant says that he was present in Court and par¬ 
ticipated in the discussion before the Judge, the Hon¬ 
orable Charles E. Woodward, who has since died, and 
that the case was not called for trial; that the Defend¬ 
ant made no motion to dismiss the proceedings, but that 
the Plaintiff, in an informal manner, had asked that 
the suit be dismissed in advance of trial, in order that 
a new action might be filed; that the Defendant’s At¬ 
torney objected to having the Order provide, “for rea¬ 
sons not affecting the merits,” and the Court finally 
said that he would dispose of it on his own motion, and 
therefore dictated the Order on which it was dismissed. 

Affiant further says that the Court then stated to 
both Counsel for the Plaintiff and Defendant that if 
there was any question as to whether or not the case 
had been considered on its merits, that he, the Court, 
would give a Certificate that the case was not called for 
trial; that no proceedings were had as affecting the 
merits, and that it was not, in any event, considered 
upon the merits. 

Affiant further states that before this question was 
raised in the District Court for the District of Col- 
41 umbia, the Honorable Charles E. Woodward, the pre¬ 
siding Judge, died, so that it is impossible for him to 
procure an Order of Court certifying that the case was 
not considered on the merits. 
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This affiant, however, states without equivocation, 
the case was not considered upon the merits. 

Manifestly, the purpose of filing said affidavit in the 
present action is to avoid, if possible, the effect under Rule 
41(b) of the unqualified dismissal of the Illinois suit by 
District Judge Woodward for want of prosecution. 

Obviously said affidavit cannot avoid the effect, under 
the Federal Rules, of the action taken by Judge Woodward 
in the Illinois suit, as shown by the certified copies of the 
proceedings in said suit which have been filed by defendant 
in the present suit in this jurisdiction. 

The proceedings in the Illinois suit, as so certified, show 
that after the mandate of the Circuit Court of Appeals 
ordering a new trial in the Illinois case had been filed in the 
District Court there, the following proceedings took place 
in the latter court, according to its docket entries: 

7-11-39 Filed Mandate U. S. C. C. A.—Judgment Dist. 
Court reversed. J. S. 5. 

1- 4-40 By agt. of counsel above cause set for trial 
Jan. 31st, 1940—10 A. M. Woodward, J. 

1- 8-40 Mailed notice to Attys. 

1-31-40 Cause called for trial—dismd. for want of 
prosecution. No costs. (JS6) Woodward, J. 

Said docket entries are in accordance with the certified 
copy of the order of dismissal entered by Judge Woodward 
(since deceased) in the Illinois suit on January 31, 1940, 
which order read: 

This cause being called for trial and the Plaintiff 
failing to prosecute its suit in this behalf IT IS 
ORDERED by the Court that this suit be and hereby is 
dismissed for want of prosecution without costs there¬ 
fore IT IS CONSIDERED by the Court that the De¬ 
fendant go hence without day and without its costs. 

Whether or not said order and docket entries correctly 
state that the case in Illinois was called for trial, etc., can¬ 
not be impeached in this court by the affidavit of the Bank’s 
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attorney in the Illinois suit. Besides, even accepting as 
true the statements made in said affidavits as to what oc¬ 
curred in connection with the dismissal of the 
42 Illinois suit, it is apparent therefrom that the order 
of dismissal entered by Judge Woodward was un¬ 
satisfactory to the Bank’s attorney and therefore amount¬ 
ed to an involuntary dismissal of the case, within the mean¬ 
ing of Federal Rule 41(b). 

In support of the authority of the District Court in 
Illinois to dismiss the prior suit of its own motion, the 
Government cites the decision of our Court of Appeals in 
Bar gar v. Baltimore & Ohio Railroad Company , decided 
April 20,1942,130 F. 2d 401. 

In that case, after pointing out that (disregarding a prior 
suit in Pennsylvania) the complaint in the first suit here 
had been twice stricken from the files and no further pro¬ 
ceedings taken; that at one time the appellant had three 
separate suits pending against the same defendant based 
upon the same claim; and that the default in prosecution had 
extended for over a year, the Court of Appeals said: 

Under such circumstances the court was justified in 
dismissing the suit, either under Rule 41(b) of the new 
rules, which authorizes dismissal of an action for fail¬ 
ure to prosecute on motion of the defendant, and the 
obvious purpose of which is to prevent unnecessary 
harassment and delay in litigation; or under the in¬ 
herent power of a court to dismiss for failure to prose¬ 
cute or want of diligence, a power which the court may 
exercise of its own motion. • * • 

It will be noted that Rule 41(b) applies not only to the 
dismissal of an action on motion of the defendant, but also 
to “any dismissal not provided for in this rule.” Hence the 
dismissal of a case by a District Court of its own motion 
operates as an adjudication upon the merits, unless the 
court in its order of dismissal otherwise specifies. 




26 


CONCLUSION. 

For the reasons stated in my original and this supple¬ 
mental report, the plaintiff Bank cannot maintain the pres¬ 
ent suit so long as the order of dismissal in the Illinois 
suit remains unqualified. 

However, according to the decision of the District 
43 Court for the Southern District of New York in 
Cavcdlo v. Agivilines, Inc., rendered October 22,1942, 
159 D. J. Bull. 59; 2d F. R. D. 526, it would still seem to be 
possible for the plaintiff Bank to have the order of the Dis¬ 
trict Court in Illinois dismissing the prior suit modified so 
as to be without prejudice. 

I suggest therefore that—since the interests of an incom¬ 
petent veteran are involved in this litigation—the Court 
give the plaintiff Bank 30 days in which to obtain a modifica¬ 
tion of the order of dismissal entered in the Illinois suit; 
failing in which, this suit should be dismissed. 

Respectfully submitted, 

WILLIAM R. HARR, 
Commissioner of Veterans’ Cases. 

cc Warren E. Miller, 

Attorney for Plaintiff. 

Edward M. Curran, 

United States Attorney, 
c/o Major Joseph H. San. 


44 Order and Judgment Sustaining Defendant’s 
Motion for Summary Judgment. 

(Filed June 16, 1943.) 

The above entitled cause came on to be heard on the 
16th day of June 1943, being submitted to the Court upon 
defendant’s motion for summary judgment, pursuant to 
Rule 56 of the Federal Rules of Civil Procedure, and upon 
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the affidavit of James B. Spell, with exhibits attached to 
the said motion, and upon the plaintiff’s complaint and 
the defendant’s answer filed herein on February 11, 1941 
and May 27, 1941, respectively, and upon points and au¬ 
thorities filed herein, together with the reports and recom¬ 
mendations of the Commissioner of Veterans’ Cases filed 
herein on March 2, 1943 and April 26, 1943, respectively, 
and oral argument, and the Court being fully advised in the 
premises finds that there is no genuine issue as to any ma¬ 
terial fact that the Court is without jurisdiction to entertain 
this action, and that the defendant is entitled to judgment 
dismissing the plaintiff’s complaint, it is therefore, 
45 ORDERED, ADJUDGED AND DECREED that 
the defendant’s said motion be and the same hereby 
is in all respects granted and that the complaint of the 
plaintiff be and the same hereby is dismissed, and the de¬ 
fendant, United States of America, be and hereby is grant¬ 
ed judgment accordingly. 

F. DICKINSON LETTS, 

Justice . 

No objection as to form: 

Warren E. Miller, 

1343 H. Street, N. W., 

Washington, D. C., 

Attorney for Plaintiff . 


46 Notice of Appeal. 

(Filed July 9, 1943.) 

Notice is hereby given this 9th day of July, 1943, that 
American Bank & Trust Co. of Chicago, conservator 
of the estate of George Thornton Thompson hereby appeals 
to the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 
16th day of June, 1943 in favor of the United States of 
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America against said American Bank & Trust Co. of Chicago 
conservator of George Thornton Thompson. 

WARREN E. MILLER, 
Attorney for Plaintiff. 

Edward M. Curran, 

U. S. Attorney, 

Attorney for Defendant, 

U. S. Court House. 


47 Order Extending Time for Filing Record. 

(Filed Aug. 18, 1943.) 

Upon application of plaintiff, consented to by defendant, 
it is by the Court this 18th day of August, 1943, 
ORDERED, that the time for the plaintiff to file record 
in this cause in the United States Court of Appeals for 
the District of Columbia be, and the same hereby is, extend¬ 
ed to and including September 27, 1943. 

T. ALLEN GOLDSBOROUGH, 
Justice. 

I Consent: 

Edward M. Curran, 

United States Attorney, 

Attorney for Defendant. 

Presented by 
Warren E. Miller, 

Attorney for Plaintiff, 

1343 H. St., N. W. 


48 Designation of Record. 

(Filed Aug. 11, 1943.) 

Comes now plaintiff (Appellant) in the above entitled 
cause, by counsel, and designates the record on appeal in 
this case as follows: 
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1. Complaint filed 1-27-41. 

2. Answer filed 5-27-41. 

3. Certified copy of order of U. S. District Court dated 
January 31, 1940, filed in this court on May 27, 
1941. 

4. Defendant's motion for summary judgment and 
affidavit filed January 7,1943. 

5. Affidavit of Stephen A. Cross, filed April 16, 1943. 

6. Order and judgment sustaining Defendant’s mo¬ 
tion for summary judgment. 

7. Notice of Appeal, together with 

8. This designation. 

WARREN E. MILLER, 
1343 H. St., N. W., 
Washington, D. C., 

Attorney for Plaintiff. 

Service of a copy of the foregoing Designation of Record 
acknowledged this 10th day of August, 1943. 

EDWARD M. CURRAN, 

United States Attorney, 
Attorney for Defendant. 


49 Counter Designation of Record by Appellee. 

Comes now the defendant (Appellee) in the above en¬ 
titled cause, by Edward M. Curran, United States Attor¬ 
ney, and D. Vance Swann, Attorney, Department of Jus¬ 
tice, and in addition to the designation of record filed here¬ 
in by plaintiff (Appellant) on August 10, 1943, designates 
the additional documents to be included in the record on 
appeal in this case as follows: 

1. Report of Commissioner of Veterans’ Cases of 
March 2, 1943. 

2. Supplemental report of Commissioner of Veterans’ 
Cases filed April 26, 1943. 
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3. Exhibits A, B, C, and D attached to defendant’s 
motion and affidavit for summary judgment and re¬ 
ferred to as defendant’s designation No. 4. (In all 
probability the affidavits above referred to are to be 
regarded as a part of defendant’s motion for sum¬ 
mary judgment and affidavit filed on January 7, 
1943.) 

4. This designation. 

EDWARD M. CURRAN, 

United States Attorney, 

D. VANCE SWANN, 

Attorney, Department of Justice, 

Attorneys for Defendant. 

Service of a copy of the foregoing Counter Designation 
of Record is acknowledged this 13th day of August, 1943. 

WARREN E. MILLER, 

1343 H. Street, N. W., 
Washington, D. C., 

Attorney for Plaintiff. 


POR IBS NORTHERN DISTRICT OP 


EASTERN DIVISION 

AMERICAN NATIONAL BAN$ AND TRUST ) 
COMPANY OP CHICAGO, Conservator of ) 
the Nat a to of GEORGE T. THOMPSON. ) 
Xnoeapetent, ) 

Petitioner ) 

) 

-▼«- ) 

NNITSD STATES OF AMERICA, ) 

Defendant. ) 


P I L E D 
JAN 7 1943 
CHARLES E. STEWART, 
Clerk 



PETITION - WAR RISK INSURANCE 

Petitioner complains of the above named Defendant and 
Per eauae of aotlon alleges; 

I. 

That the Petitioner, AMERICA NATIONAL BANK AND TRUST 
COMPANY OP CHIC/.OO, a corporation, la the duly appointed, 
qualified and aotlng Conservator of the Eatate of GEORGE T. 
THOMPSON, Inoompetent, and that said Incompetent la a citizen 
Of the United States of Amerlea, and a resident of the Northern 
Dlstrlot of Illinois, Eastern Division, and of the City of 
Chloago, and County of Cook therein. 

II. 

That this action la brought under the War Risk Insuranoe 
Aot of Ootober 6, A. D. 1917 and the World War Veterans’ Act of 
June 7, A. Dw, 1924, and amendatory aota, and is baaed upon a 
polloy or certificate of Inauranoe issued under said aota to 
GEORGE T. THOMPSON by the Defendant. 

III. 

That on or about August 22, 1918 GEORGE T. THOMPSON 
entered the armed foroea of the Defendant; that he served the 
Defendant as a private from the 22nd day of August, A. D. 1918 
until the 16th day of Deoember, 1918, Mien he waahonorably dia- 
oharged fro the aervloo and during all of aald tine he was 
employed In the aotlve aervioe of the Defendant. 

n n 

— D«f's Ex. A 




That shortly after entering the Defendant's service, 
he, the anid GEORGE 2. THOMPSON, made application for and 
was granted insurance In the aus of TEN THOUS/u.D DO.uL. J -RS 
(*10,000,00) by the Defendant, who thereafter issued to the 
said GEORGE T. THOMPSON, Certificate or policy -No, 
of his compliance with said acts so as to entltlo him and 
his beneficiaries to tne benefits of said acts and the 
rules ::d regulations of said Bureau and the Directors 
thereof; and that during the term of. his said service the 
Defendant deducted from his pay for services the monthly- 
premium provided for by said acts and the rules and regula¬ 
tions - ed 7 the Defendant and premiums thereon 

were paid by the veteran promptly when the sane come due 
•until after his discharge* 

V. 

That while serving the Defendant as aforesaid, the 
said GGXttGE T. THOMPSON contracted certain diseases, injuries 
and disabilities resulting in and knovm as PSYCHOSIS, II.111 AC 
DEPRESSIVE, RHEUMATISM MUSCULAR, URETERITIS CHRONIC, DEMENTIA 
PRAECCIX and other disabilities as shown by the United States 
Veterans' Bureau file* 

VI. 


Thot said diseases, injuries and disabilities continued 
from since to-wlt Deoember 16, 1918 hnd rendered the said GEORGE 
T, THOMPSON wholly unable to follow any substantially gainful 
occupation and such diseases, injuries and disabilities are of 
such a nature and founded upon such conditions that it was and 
is reasonably certain that they v/ill continue throughout the 
veteran's.lifetime in approximately the same degree, and the 
said GEORGE 2. THOMPSON is now rated by the United States Govern¬ 
ment asperrxnently and totally disabled; and thot said GEORGE T. 
THOMPSON was from and since the date of his discharge, to-wlt, 
December 16, 1918 and continuously until this date totally i,nd 
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permanent disabled by reason of and as a diroot.and 
proximate result of such disabilities above set forth* 

VII. 

That on or about the 3rd day of June, A. D. 1931 
STRAUS NATIONAL 3MK. AND TRUST COMPANY the then Conservator 
of the Estate of 3 aid GEORGE T. T CriPSON, made claim to the 
United States Veterans Bureau for payment of said War Sisk 
Insurance and said claim v;as thereafter pending and on, to-;lt, 
the 5th day of March, A* D. 1935, the Director of Insurance 
directed o letter to tills Plaintiff as Conservator of the 
Estate of said GEORGE T. .T.iOIiPSOlI, advlsi ng him that a 
deoision was rendered on February 27, A. D. 1935 by the 
Insurerce Claims Council denying sold claim and thereafter 
on to-wit July 11, 1935 the AIIERIC.N ::...ION.L /. UK ; V ..D TRUST 
COMP .'.NY OF CHICAGO, as Conservator of said :ORGE T. ...OilrSON, 
dlreoted an appeal to the Administrator of Vct-rans Affrirs and 
on, to-wit, Ootober 16, A* D, 1955, a formal appeal was filed 
with the Administrator of Veterans Affairs ni-pealing frem 
the decision of the Insurance Claims Council wherein a claim 
for insurance was denied and afterwards on, to-wit,November lS,^. 
1935, the Board of Veterans Appeals, acting for and on behalf of 
the Administrator of Veterans Affairs, affirmed the decii on 
of the Insurance Claims Council, which said decision the said 
Board of Veterans Appeals advised the Plaintiff herein con¬ 
stituted a final administrative denial of the claim, so that 
a disagreement now exists between your Petitioner and the 
Veterans Administration as to GEORGE T, T'.ONPSOlPs c^aim under 
said contract of War Risk Insurance, 

VIII. 

Tfc*t under the provisions of said acts and other 
sots amendatory thereof the Petitioner is entitled to the 
payment of FIFTY SEVEN AND 50/100THS DOLLARS (§57.50) for each 
and every month transpiring slnoe, to-wit, the 16tu «-y of 
December, A. D. 1918, no port of which has been paid, and that 

* * 





said money is now due to Petitioner herein end in addition 
thereto the sum of FIFTY SEVEN AND 50/100T3S (§57,50) D0iJ*AH3 
oach and every month hereafter so long as the beneficiary of 
said insurance, the said GEcRGE T« THOMPSON, shall live, ond 
if he should die before two hundred forty (240) installment* 
of said insurance have been paid, his beneficiary, cs shown 
by the Government records, will )se entitled to the payment of 
FIFTY SEVEN and 50/100TES DOLLARS (§57.50) per month until 
two hundred and forty (240) installments have been paid, 

IX, 

That Petitioner has employed the servioe* of CROSS 
AND CROSS, attorneys and counsellors at lew, duly licensed and 
admitted to practioe before this Court, and all courts of the 
State of Illinois, That a reasonable attorneys’ fee to be 
allowed to Petitioner's attorneys x^r their servioes in this 
action would he ten per centum (10$) of the amount of insurtn oe 
sued upon and Involved in this action, payable at a rate not 
exceeding one-tenth of each of suoh payments until paid in the 
manner provided by Section 500 of the World War Veterans’ Aot 
of 1924, as amended, 

X, 

Wherefore, your Petitioner prays Judgment as follows: 

FIRST: That Petitioner have Judgment against the 
Defendant that the said GEORGE T. THOMPSON became totally and 
permanently disabled on or prior to Deoember 16, A, D, 1918 
and which was while his insurance was in full force and effect, 

SECOND: That Petitioner reoover of and from the 
Defendant an amount equal to FIFTY SEVEN AND 50/100THS DOLLARS 
($57.50) for each and every month from and after the d.-te on 
w.nich the said G-'.ORG.“ T. THOMPSON became totally and permanently 
disabled during the life of his said insurance to the date of 
pcyment and FIFTY SEVEN AND SO/lOOTHS DOLLARS (§57,50) there¬ 
after so long as GEORGE T. THOMPSON shall live. 
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FOR THE NORTHERN DISTRICT OF ILLINOIS 


EASTERN DIVISION 


AMERICAN NATIONAL BANS AND TRUST ) 

COHPAHT OF CHICAGO, Conservator ) 

of tho Estate of GEORGS T. ) 

THOMPSON, Inocopetent, ) 

Petitioner, ) 

) 
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. UNITED STATES OF AMERICA, 

Defendant. 


FILED 
JAN ? 1945 
CHARLES X. STEWART 
Clerk 


Law No. 44981 


ANSWER 

Nov oases the defendant in the shore entitled oauee, 
by its attorney of record, Michael L. Igos, United States 
Attorney, and Willies H. Iytle, Attorney, Department of 
Joetloe, and for answer to the petition in this oanse, 
alleges* 

I. 

The defendant denies for want of lnformtlon or 
belief that the Aserioan National Bank and Trost Company of 
Chicago, a corporation, la the duly appointed, qualified and 
acting administrator of the estate of George T* Thompson, 
and that George T* Thompson is a citizen of the United States 
of Aaorloa, a resident of the Northern Distriot of Illinois, 
Eastern Division, and of the oity of Chicago, and of the 
County of Cook therein. 

II. 

The defendant admits that this action la brought 
under and by virtue of the terse of the Nfcr Risk Insurance 
let of October 6, A. D. 1917, and of tfe World War Veterans' 
lot of June 7, A. D. 1924, and aaendatory Acts thereto, end 
that it la baaed upon a oontraot of war risk yearly rsneemble 







term insurance, issued under tha'~s*id lots, to George T. 

Thompson by the defendant. 

III. 

The defendant admit* that George T. Thompson entered 
the armed military force* of the defendant on August 22, 1918, 
and was discharged therefrom on Deoember 1918, and that 
during the period of aald enlistment, the said George T. Thompson 
was employed is the active military aervioe of the defendant. 

TV. 

The defendant admits that while la the military service 
of the Ghitod States, during the aforesaid enlistment, that 
George T. Thompson applied for and was granted by the defendant, 
a war risk yearly renewable term Insurance co n tract Is the prin¬ 
cipal eus of $10,000, and that, by its tens, paymsat of tha bene 
flte of said insurance contract was predicated upon tbs death or 
permanent and total disability of the insured, while the oontraot 
of insurance was in full foroe and effect. The defendant further 
admit* that premiums an the said oontraot of war risk yearly re¬ 
newable term Insurance were deducted from the Insured's monthly 
military aervioe pay from the date the said oontraot of Insurance 
was applisd for ssd granted to him, namely, on Ootober 3, 1918, 
up to and including the month in which he was discharged from 
military service, namely, Deoember 1918, but states that no pre¬ 
miums were.paid thereafter, and the said insurance oontraot, there¬ 
fore, lapsed for nonpayment of premiums on January 1, 1919, and 
oeaaed to be is full foroe and effeot at the expiration of the 
thirty-one days' grace period at midnight of January 31, 1919. 

V. 

The defendant denies that while in the military aervioe 
of the United states, during the said enllstmant, that the said 

a 

insured, George T. Thompson, contracted certain diseases. Injuries, 














ud disabilities resulting la ami known u i "psyohoeis, mnlo 
riwnitia, wmsoular, uiwUuitiit ohronlo, iaratit 
prMoos, tad otter diNUUtlti as shown bv tte United states 
Tstorsas* Bureau fils." 

VI. 

tte dsfsadant dsnlss that tte said dissasss. Injuries 
and disabilities, or any otter dissasss. injuries and disabilities 
wwrs snffsrsd by tte said George T* Thompson on December 16. 1918. 
or any otter date whem.his said insurance ooatraot was in fall 
faros and sffsot. and raadsrsd him wholly unable to follow any 
substantially gainful occupation, ate denies that any diseases, 
injuries or disabilities vsro. whom his insuranos ooatraot was 
in full faros and offsot. of suoh a nature and founded upon such 
oonrtitlan that they wore reasonably certain to oaatinue throughout 
his lifetime la a aj degree whatsoever. Defendant further denies 
that tte said Georg* T. Thompson was from and since the date of his 
discharge from hie said enlistment la tte military servloe of the 
ttalted States, on to-writ, December 16. 1918. and has been contin¬ 
uously from then until this date, totally and permanently disabled 
by reason of sad as a direct and proximate result of any disability 
of any nature whatsoever, and more particularly, the diseases, in¬ 
juries sad disabilities hereinbefore referred to. 

VII. 

The defemlaat admits that a olalm for lasursnoo benefits 
under tte said ooatraot of insurance was filed in and with tte 
United States Veterans' Bureau and/or Administration, on June 3, 
1981, by the Straus National Bank and Trust Company, who described 
tbmm«1~ as ooniervator of the estate of the seld George T. 
Thompson; tte defendant admits that said olalm was denied by tte 
msuraime Claims Council of the United States Veterans' Bureau 
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on February 27. 1956. that a latter of notification of suoh denial 
ni dlapatohod to tha said Awerlean Katlonal Bank and Treat Cenpany 
of Chicago try raglatarad nail an lfcroh 5. 1956. f ron Washington, 

D* C*. that an appeal to tha adnlnlatrator of Veterans* Affair* 
fron tha *aid decision try tha Insurance Claims Council, dated 
July 9. 1956. was reoelved try the Ttalted States Veterans^ Bureau 
on July IS. 1955. and that tha said appeal was denied try the Ad- 
ninistrator's Board of Appeals an Vovsnber 15. 1955. and notifi¬ 
cation thereof dlspatohed to the petitioner at Chicago by registered 
■ail on Sovanber 15. 1955. 

7IU. 

The defendant denies the allegations contained in 
this paragraph of the petition in their entireties. 

IX. 

The defendant admits that the petitioner has employed 
the servloea of Cross and Cross, attorneys and counsellors at 
law. and that they are duly licensed to praetio* before this oourt, 
and that a reasonable attorneys' fee. in the event of a recovery 
by the petitioner in this lawsuit, would be ten percent of the 
aaount of Judgment recovered. 

BHESXFORB, having fully answered, defendant prays 
that the petitioner take nothing by this action, that Jui^aant 
be ent e red for the defendant and against the petitioner with 
costs, and for sooh other and further relief as nay to the Court 
seen meet and proper, the prealses considered. 






























































Defendant’s Exhibit D. 
(Filed Jan. 7, 1943.) 


IN THE 

DISTRICT COURT OF THE UNITED STATES 
For the Northern District of Illinois. 
Eastern Division. 


Present: Hon. Charles E. Woodward, 


January 31, 1940. 


Judge . 


American National. Bank and Trust Co. 
of Chicago, Conservator of the Estate of 
George T. Thompson, Incompetent, ^ No 44 981 

vs. 

United States of America. 


This cause being called for trial and the plaintiff failing 
to prossecute its suit in this behalf: 

It is ordered by the Court that this suit be and hereby is 
dismissed for want of prossecution without costs therefore 
it is considered by the Court that the defendant go hence 
without day and without its costs. 
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Dl$STK;CT01“ OOLUMSiA 

. FILED JAN 13 1944 
_ No - 861( ^Ly>4 ai.Jz^r' 

CLERK . 

©mteb States Court of Appeals 

DISTRICT OF COLUMBIA 


American National Bank and Trust Company of Chicago, 
Conservator of the Estate of George Thornton Thomp¬ 
son, Incompetent, appellant 

v. 

United States of America, appellee 


on appeal from the district court of the united states 

FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEE 


EDWARD ML CURRAN, 

United States Attorney. 

FRANCIS K SHEA, 

Assistant Attorney General, 

LESTER P. SCHOENE, 

Director, Bureau of War Risk Litigation, 

WILBUR C. PICKETT, 

Assistant Director, Bureau of War Risk Litigation, 
itr tt w L. SEEOtMILLER, 

Attorney, Department of Justice. 





































fSJntteb States! Court of Appeals 

DISTRICT OP COLUMBIA 


No. 8610 

American National Bank and Trust Company op Chicago, 
Conservator of the Estate of George Thornton Thomp¬ 
son, Incompetent, appellant 

v. 

United States of America, appellee 


ON APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEE 


COUNTERSTATEMENT OF THE CASE 

The claim for yearly renewable term insurance benefits upon 
which the appellant sues was the subject of earlier litigation 
between the same parties in the United States District Court 
for the Northern District of Illinois, and in the United States 
Circuit Court of Appeals for the Seventh Circuit. The Govern¬ 
ment’s answer asserts the defense, inter alia, that the final 
judgment in such earlier litigation constituted a complete ad¬ 
judication of the claim against the plaintiff (R. 5-6). 1 The 
Government filed an affidavit setting forth the facts as to the 
prior litigation (R. 8-9), and moved for summary judgment 
(R. 7-8). The District Court sustained the motion and entered 
judgment for the Government (R. 26-27), from which this 
appeal was taken (R. 27-28). 


1 Record references are to the Appendix to Appellant’s Brief. 



In the Illinois litigation, a judgment for the Government, 
entered in the District Court, was reversed by the Circuit 
Court of Appeals, and the case was remanded for a new trial. 
Thereafter, it is shown by the record of the Illinois District 
Court, the following proceedings were had: 

7-11-39. Filed Mandate U. S. C. C. A.—Judgment Dist. 
Court reversed, J. S. 5. 

1-4-40. By agt. of counsel above cause set for trial Jan. 

31st, 1940—10 A. M. Woodward, J. 
l-S-40. Mailed notice to Attys. 

1- 31-40. Cause called for trial—dismd. for want of 
prosecution. No costs. (JS6) Woodward, J. 

2- 2-40. Mailed notice to Attys. 

2-5-40. Iss. 2 cer. copies order of dismissal to U. S. 
Atty. .(R. 10-17.) 

The order of dismissal entered on January 31, 1940, reads as 
follows: 

This cause being called for trial and the Plaintiff fail* 
ing to prosecute its suit in this behalf It Is Ordered by 
the Court that this suit be and hereby is dismissed for 
want of prosecution without costs therefore It Is Con¬ 
sidered by the Court that the Defendant go hence with¬ 
out day and without its costs (R. 6). 

The present suit was instituted in the District of Columbia . 
on January 27,1941. (R. 1.) 

POINT RELIED UPON RT THE APPELLEE 

The order dismissing the appellant’s suit in the Illinois 
Court has the effect of an adjudication upon the merits under 
the provisions of Rule 41 (b) of the Federal Rules of Civil 
Procedure. 

PERTINENT RULES OP COURT 

Rule 41 of the Federal Rules of Civil Procedure is primarily 
involved in this case. Rules 56 (b) and 86 have incidental 
bearing upon the question to be decided. All appear in the 
appellant’s brief at pp. 44>. 



In an earlier suit against the Government upon the claim 
here asserted, in the United States District Court for the 
Northern District of Illinois, the plaintiff (appellant here) 
failed to appear for trial on the date set for trial, and an order 
of dismissal for failure to prosecute was entered on January 
31, 1940. Under-Rule 41 (b) of the Federal Rules of Civil 
Procedure, that order operates as an adjudication upon the 
merits of the claim, and constitutes a complete bar to main¬ 
taining the present suit. 

• The record of the Illinois Court, showing dismissal of the 
character above stated, is conclusive here and it may not be 
shown by extrinsic evidence that it does not truly reflect the 
court's rulings. But, if it were permissible to resort to ex¬ 
trinsic evidence, that offered by the appellant tends to support 
the judgment appealed from. 

Appellant asserts that the case is governed by an exception 
in a limitation statute. But, the judgment appealed from rests 
upon res judicata , the limitation statute is not invoked by the 
Government, and limitations would be inapplicable in- any 
event because, upon the facts before the court, the insanity 
of the insured prevents the running of limitations against him. 
Hence, for lack of any limitations question, no effect can be 
given to a provision rendering limitations inoperative in certain 
cases. 

Although the Illinois suit was instituted before the effective 
date of the Federal Rules of Civil Procedure, the.final order 
in that suit, entered after the effective date of such rules, is 
governed by them since neither a holding nor any sound ground 
for a holding that injustice would result, is shown. 


The final judgment in the earlier litigation on the claim here 
sued on has the effect of an adjudication on the merits, 
barring appellant’s right to maintain this suit 


1. The record of the proceedings in the Illinois Court shows 
that, on January 4, 1940, the case was set for trial on January 


ABGUMENT 


SUMMARY 07 ARGUMENT 
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31, 1940, and that it was called for trial on the latter date, at 
which time “the Plaintiff failing to prosecute * * * this 
suit be. and hereby is dismissed for want of prosecution” (R. 
6). A dismissal upon that ground, whether upon motion of 
the defendant or upon the court’s own motion, is an involun¬ 
tary dismissal of a character provided for by Rule 41 (b) of 
the Federal Rules of Civil Procedure and, absent any provision 
in the order to the contrary, has the effect of an adjudication 
on the merits of the claim. Carnegie National Bank v. City of 
Wolf Point , 110 F. (2d) 569,572 (C. C. A. 9); Derrin v. United 
States, 41 Fed. Supp. 530 (D. C. Oregon). Cf. Partridge v. St. 
Louis Joint Stock Land Bank, 130 F. (2d) 281 (C. C. A. 8); 
Perlman v. 322 West 72nd Street Co., Inc., 127 F. (2d) 716, 
718 (C.C.A.2). 

It is well established, of course, that a federal court has in¬ 
herent power to dismiss a suit for lack of prosecution, which it 
may exercise of its own motion. Barger v. Baltimore & 0. R. 
Co., 130 F. (2d) 401,402 (App. D. C.); Hicks v. Bekins Moving 
<Ss Storage Co., 115 F. (2d) 406, 408 (C. C. A. 9). If the dis¬ 
missal entered in the Illinois Court be regarded as upon the 
defendant’s motion, it is expressly provided for by the first 
sentence of Rule 41 (b). If it be regarded as a dismissal upon 
the court’s own motion, not specifically provided for by the 
rule, it is embraced by the general clause “any dismissal not 
provided for in this rule,” contained in the last sentence of 
that rule. 

2. In this suit, the record of the proceedings and judgment 
in the Illinois Court are conclusive, and it may not be shown 
by extrinsic evidence, such as the affidavit of counsel relied 
upon by appellant (R. 18-19; Br. p. 8), that something differ¬ 
ent was intended. Hill v. Wampler, 298 U. S. 460, 464; Lyon 
v. Perin Manufacturing Co., 125 U. S. 698; In re Crosby Stores, 
65 F. (2d) 360 (C.C.A.2). 

While it was timely recommended by the Commissioner of 
Veterans’ Cases that appellant seek modification of the order 
of dismissal in the Illinois Court, to show that it was without 
, prejudice (R. 26), no effort is shown to have been made to 
comply with the recommendation. It is stated in appellant’s 
brief (p. 8) that such modification in the Illinois Court was 
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impossible because of the death of the judge who entered the 
order, implying that no other judge of that court would grant 
modification. Yet appellant, in effect, seeks modification of 
the order here as he did in the court below, although no grounds 
are stated for the view that modification of an order of the 
Illinois Court, impossible to obtain in that court, should be 
granted by a court in this jurisdiction. The attempt to show, 
by extrinsic evidence, that the record of the Illinois Court does 
not truly reflect the court’s order, should have been made in 
that court and in that suit, we submit, and not in this court 
or the court below in the present case. 

3. If it were permissible to do so, however, the Government 
would call to its aid the collateral proof—affidavit of Mr. Cross 
(R. 18-19)—which appellant placed in the record. It tends 
to show denial by the Illinois Court of the appellant’s request 
for a dismissal “for reasons not affecting the merits” and, in 
lieu thereof, a dismissal for want of prosecution in accordance 
with the language of the order. Since the affidavit further 
shows consideration by the Illinois Court of the fact that the 
merits of the controversy had not been tried, it would demon¬ 
strate, if acceptable as proof in this case, that the court declined 
to rule that dismissal for want of prosecution did not affect 
the merits. 

4. The question here is not one of limitations (see Appel¬ 
lant’s Brief, pp. 6-7), but of res judicata. Clearly the limita¬ 
tions statute 2 upon which appellant relies confers no right 
upon any litigant —sui juris or under disability—to dismiss his 
suit without prejudice after service of the answer. However, 
under Rule 41 of the Federal Rules of Civil Procedure, a federal 
court may enter an order of dismissal having the effect of con¬ 
cluding the merits against a plaintiff failing to proceed with 
the trial on the date set for it, and a requirement that he elect 
between prosecution of the case and such an order denies him 
nothing but the power to dictate the time and place of trial, 
and to harass the defendant with a multiplicity of suits—a 

“Section 19 of the World War Veterans’ Act (38 U. S. C. 445-445d), part 
of which is quoted in Appellant’s Brief, p. 3. 
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power obviously not conferred by the statute upon which 
appellant relies. 

The statute provides an exception to the limitation, allowing 
a new suit within a year after dismissal of an earlier one, even 
though the general period of limitations has expired, provided 
that such dismissal was “for reasons not affecting the merits.” 
The exception operates, under the circumstances stated in the 
statute, to avoid the bar of limitations—a matter not in dis¬ 
pute at the present time because the decision of the District 
Court rests upon res judicata, the Government does not invoke 
limitations, and the complaint alleges incompetency of the 
insured that would avoid the bar of limitations, in any event. 

However, the exception does not destroy the doctrine of 
res judicata and, hence, is inapplicable to the Government’s 
contention here that, although there was no trial and deter¬ 
mination on the merits of the claim, the order of dismissal was 
of a character that “operates as an adjudication upon the 
merits.” The dismissal in the Illinois Court was for a reason 
affecting the merits. 

5. While the Illinois suit was instituted prior to the effective 
date of the Federal Rules of Civil Procedure, the final order 
of dismissal was entered there after those rules became effec¬ 
tive, and is governed by them in the absence of any determina¬ 
tion by the court that application of the new rules, would work 
an injustice. See Rule 86. Moreover, since the circumstance 
is shown by the record to be only that the plaintiff chose not 
to proceed with the trial of its case on the day set for the trial, 
application of Rule 41 merely denied to the plaintiff a pre¬ 
ferred position upon the sole ground that the institution of his 
suit antedated the new rules. The appellant makes no claim 
that any sound ground was urged in the Illinois Court, or even 
existed, for excusing its failure to proceed with the trial on 
the date set, for granting dismissal without prejudice or for 
denying application of the new rules. Hence, it would not 
appear that any injustice resulted even if the question were - 
open for determination by this court. 

It seems clear, however, that injustice warranting exemption 
of a particular case from application of the new rules must be 
determined by the district court having jurisdiction in the 
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Appellee, in its Summary of Argument, states appellant 
failed to appear for trial on the date this cause was set for 
trial, but the record here clearly shows appellant was repre¬ 
sented by counsel who appeared when the previous suit was 
dismissed, and further that the previous suit was dismissed 
at plaintiff’s instance. The uncontroverted affidavit of Ste¬ 
phen A. Cross, then attorney for plaintiff, shows the cir¬ 
cumstances under which the case was dismissed in Illinois 
by stating: “ * * * the plaintiff, in an informal man¬ 
ner, had asked that the suit be dismissed in advance of 
trial * * # 
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It cannot be disputed that this case is governed by the 
following provisions of Section 19, World War Veterans ’ 
Act as amended July 3, 1930 (38 U. S. C. A., Sec. 445): 

“ * * * If suit is seasonably begun and fails for de¬ 
fect in process, or for other reasons not affecting the 
merits , a new action, if one lies, may be brought within 

a year though the period of limitations has elapsed. 

* ** # >» 


“ * * * Infants, insane persons, or persons under other 
legal disability, or persons rated as incompetent or 
insane by the Veterans’ Administration shall have three 
years in which to bring suit after the removal of their 
disabilities. * * * ” (Italics supplied.) 

The Act of July 3, 1940, quoted above confers substan¬ 
tive rights upon this litigant which rights existed long before 
the Act of Congress was passed authorizing the promulga¬ 
tion of the Rules of Civil Procedure. The rights thus 
granted claimants to bring a new suit on the insurance con¬ 
tract, under the circumstances stated, is clearly as much 
a substantive one as the right granted them to bring the 
original suit. Hence, it follows that the disposition of this 
case depends upon the statutory construction of the above 
quoted provisions of the Act of July 3, 1930. This, irre¬ 
spective of whether this Court should hold contrary to appel¬ 
lant’s contention here, the dismissal of the Illinois suit was 
under Section 41(b) of the Rules of Civil Procedure. 

This being a remedial statute for the benefit of a class, the 
rules of statutory construction applicable to such statutes 
should govern, and therefor appellant is entitled to a 
liberal construction of the statute in order to carry out 
the intent of the Congress. United States v. Arzner, 287 
U. S. 470, 77 L. Ed. 436; Westling v. United States , 64 F. 
(2d) 454; Johnson v. United States, 9 Cir., 68 F. (2d) 588; 
Denton v. City of Atchison, 76 Kan. 89,90 P. 764,765; Gaines 
v. City of New York, 215 N. Y. 533, 109 N. E. 594, 596, 
L. R. A. 1917C, 203, Ann. Cas. 1916A, 259; Claussen v. 
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Amberg, 172 Okl. 197, 44 P. (2d) 92, 95; Guest v. Atlantic 
Coast Line R. Co., 37 Ga. App. 102, 139, S. E. 97, 98; 
Lamb v. Howard, 150 Ga. 12, 102 S. E. 436, 437; Ryan v. 
Piney Coal & Coke Co., 69 W. Va. 692, 73 S. E. 330, 331; 
Siever v. Klots Throwing Co. of West Virginia, 101 W. Va. 
457, 132 S. E. 882, 885; Hawkins v. Scottish Union & Na¬ 
tional Ins. Co., 110 Miss. 23, 69 So. 710, 712; Coffin v. Cottle, 
16 Pick., Mass., 383, 385; Mason v. Kansas City Belt R. 
Co., 226 Mo. 212, 125 S. W. 1128, 1129, 1130, 26 L. R. A., 
N. S., 914; Pittsburgh C. C. & St. L. Ry. Co. v. Bemis, 64 Ohio 
St. 26, 59 N. E. 745, 747. 

In Lamb v. Howard, 150 Ga. 12, 102 S. E. 436, 437, the 
court said: “Section 4381 of the Civil Code is a remedial 
statute, and is to be liberally construed so as to preserve the 
right to renew the cause of action set forth in a previous 
suit, wherever the same had been disposed of on any grounds 
other than one affecting the merits.” 

There is a difference between a dismissal “ * * * for 
reasons not affecting the merits” as provided by Section 19 
quoted above, and an adjudication “upon the merits” as 
provided in Rule 41(b) of the Rules of Civil Procedure. 
The latter relates to a dismissal which finds its basis in 
the Rules of Civil Procedure, while the former statutory 
declaration, which conferred a substantive right long before 
the Rules of Civil Procedure were promulgated, contem¬ 
plates a dismissal without an actual hearing on the merits 
of the controversy. There was no such hearing here and 
to apply the Rules of Civil Procedure relating to a dis¬ 
missal “upon the merits” here, would abridge and modify 
the substantive rights which Congress had conferred upon 
this litigant. 

Respondent, in its brief, relies solely upon Rule 41(b) 
of the Rules of Civil Procedure which Rules were enacted 
pursuant to the provisions of the Act of June 19, 1934 
(Title 28 U. S. C. Para. 723(b) and 723(c)). This Act 
provides: 
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“Said rules shall neither abridge, enlarge, nor modify 
the substantive rights of any litigant.’’ 

The United States Circuit Court of Appeals for the 10th 
Circuit in Dumas v. United States, 103 F. (2d) 676, at p. 681, 
in construing that part of Section 19, World War Veterans’ 
Act, 1924, as amended July 3, 1930, stated: 

“The World War Veterans’ Act of 1924 and subse¬ 
quent amendments thereto, and especially Section 19 
thereof (Section 445, supra), manifests a settled policy 
on the part of Congress to prevent suits on war risk 
insurance policies seasonably conunenced, to fail other 
than through a judgment on the merits.” 

In United States v. Lund , 76 F. (2nd) 723, the Court in 
construing Section 19, World War Veterans’ Act, 1924, as 
amended July 3,1930, so far as it relates to suits by insane 
persons stated: 

“We must construe this statute as a remedial one. 
Numerous uncertainties made this Congressional enact¬ 
ment (Section 445, par. 2, 38 U. S. C. A.) highly advis¬ 
able, if not necessary. Until the amendment above 
quoted was enacted, there was no special statute of 
limitations which covered war risk insurance causes of 
action. The absence of a specific Federal statute on 
the subject, however, did not prevent the application 
of other state or Federal statutes. Doubtless, the re¬ 
sulting confusion induced Congressional action. 

“The limitations prescribed are liberal. It was evi¬ 
dently the intent of Congress to deal generously with 
war veterans who asserted claims growing out of war 
risk insurance policies. It is in this spirit that we 
must construe the last sentence which particularly pro¬ 
vides that ‘infants, insane persons, or persons under 
other legal disability, or persons rated as incompetent 
or insane by the Bureau shall have three years in which 
to bring suit after the removal of their disabilities .’ ” 

Congress on June 29, 1936, (Public No. 844, 74th Cong.) 
38 U. S. C. 445(d), in considering the administrative denial 
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of claims under Section 19 provided: * * That the term * denial 
of the claim’ means the denial of the claim after considera¬ 
tion of its merits.” 

While this pertains to that part of Section 19, World War 
Veterans’ Act of 1924, as amended, relating to the requisite 
“disagreement” as required by the statute in order for 
the Federal Courts to have jurisdiction of a controversy, 
nevertheless it shows an intention on the part of Congress 
that actual consideration of the merits of a claim be made 
administratively before courts are granted jurisdiction. 
There is even greater reason for requiring a hearing on the 
merits of a claim filed in court than when such claim is 
administratively considered by the Veterans’ Administra¬ 
tion, before further court action is barred. In the instant 
case, the record clearly shows that there was no hearing 
on the merits of this controversy before the District Court 
in Illinois, and no consideration at all was given by that 
court to the merits of this claim. 

Conclusion 

For the reasons stated, it is respectfully submitted that 
the Trial Court erred in sustaining the Motion for Summary 
Judgment, and in dismissing the Complaint; and the action 
of the lower court should be reversed. 

/ 

Respectfully submitted, 

Warren E. Miller 
1343 H St., N.W. 

Washington, D. C. 

Attorney for Appellant 




